Foundations of Halacha 10.9 - On the Market - Selling through Beit Din

1. Ramban Parshat Behar

The Sages created edicts for the benefit of the people: At first, Beit
Din would make a storehouse in each city. When the fruit would
begin to emerge, Beit Din would take them from those that
brought them and place them in the storehouse. When the time
came to harvest that entire species, Beit Din would hire workers
who would reap, press and gather all [the fruit] of that species.
They would then press them in the wine-press or olive-press as in
any other year, and these would be placed in their storehouse.
These fruits which were gathered in to the storehouse of Beit Din
do not need Biur {causing to cease from one’s property}, for they
have already been taken out of the house. Both rich and poor
people are permitted - after the Biur - to accept these from Beit Din
and eat them. This entire edict and all this exertion on the part of
Beit Din was out of wariness, in order that people should not come
to hold [the fruit] in their own possession or to do business with
them.
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2. Responsa Minchat Shlomo Vol. II Chap. 123

Deliberation is required regarding a village of one hundred
people, one of whom has an orchard. The townspeople requested
from him that he be involved in fertilizing the field, watering it
and guarding it so that gentiles do not come, and so on. For this
[work], they will give him a set amount for each kilo. of fruit. Are
they subsequently obligated to fulfill this condition?

In my humble opinion, it appears obvious that the condition is
null and the fruit are hefker, despite the wishes of the owner and
despite the wishes of the townspeople...Indeed, the owner of the
orchard may petition the townspeople that they should pay him
for having instructed him to water and to fertilize [and it is not
clear whether they are obligated to pay]; nevertheless, it would
not be at all correct to assume any ownership on the fruit, even vis
a vis the townspeople. They may grab the fruit for free without
any payment.

However, if one tells his friend, “Go bring me fruit of the Seventh
Year and I will pay you for bringing them if I take fruit from
you.”, he may certainly refrain from giving him fruit if he will not
pay him money. This notwithstanding the fact that he does not
own the fruit, for the Torah did not declare ownerless the fee for
delivery. In contrast is the fertilization, watering, guarding from
gentiles and so on. Even though he is not responsible to do those,
once he has done them, all [the fruit and the labor entailed] is
ownerless.

Thus being the case, does Beit Din have a different set of rules?
Ask yourself: If one would come from another state, such that the
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Beit Din are not his agents, could he not pick fruit from the tree for
free? Since this is so, the townspeople, too, certainly have the
ability say to Beit Din that the fruit are ownerless, and to pick
them for free. Thus being so, why should Beit Din take from them
the fee for watering and fertilizing, considering that the Torah
made the fruits ownerless without obligating one who acquires
them to pay any of these charges ?

Indeed, a Beit Din that is powerful enough to require the

townspeople to pay the owners of the fields can certainly collect
afterwards this “tax” when they give them the fruit of the Seventh
Year which are ownerless, but not to seek payment [directly] for
the fruit.

[It appears correct that such a Beit Din could even make a

calculation in such a way that the owners of the fields would not
only not lose, but would also profit during the Seventh Year just
as they would in other years. They can obligate the townspeople
to pay a definitive tax, and can collect this tax on the fruit. That is,
they will not give them fruit unless they pay what Beit Din has
obligated them to pay. Through this, the price of fruit will be the
same as in the Sixth Year. However, in our time, there is no such
Beit Din that is powerful enough to do so...
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3. Rulings of the Beit Din of Jerusalem - 9:9

Yesterday, 12 lyar 5763, we were privileged to have an
audience with Rabbi Y.S. Elyashiv, and we asked his
opinion of what is called an “established Beit Din in the city”.
We received the following definitive statement: “If the Beit
Din is accepted by the community in the city, and it
convenes and judges on a regular basis, the facts establish
that this is called an “established Beit Din in the city”.
Therefore, the “Beit Din of Jerusalem”, which convenes to
judge in an established manner, is definitely considered an
“established Beit Din in the city”.
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